- San Francisco
Municipal Transportation Agency
Board of Directors

Resolution No. 16-133

RESOLVED, That on recommendation of the Director of Transportation and the City
Attorney, the San Francisco Municipal Transportation Agency Board of Directors approves the
settlement listed below:

California Air Resources Board vs. CCSF, CityLaw #170245 for $220,500

I certify that the foregoing resolution was adopted by the Municipal Transportatlon Agency Board of
Directors at its meeting of September 20, 2016.

K Aorores_

Secretary, Municipal Transportation Agency Board of Directors




SETTLEMENT AGREEMENT AND RELEASE

This SETTLEMENT AGREEMENT AND'RELEASE (herelnafter "Agreement”) is entorad
into between the STATE OF CALIFORNIA AIR RESOURCES BOARD (hereinaftet
"ARB") 1001 | Street, Sacramento, California 95814, and San Francisco Municipal

Transportation Agency (herainafter “SFMTA"). 1 South Van Ness Avenue, 7"‘ Floor, San
Francisco, California 84103-5417.

I RECITALS

(1)  Califomia‘Heaith-and Safety.Code section 44011.6 (HSC § 44011.8) established
+ the Héavy-Duty Vehicle Inspection Program (HDVIF). it authorizes ARB to
inspect on-road haavy-duty vehlcles for exdessive smoke émissions and engine
fing and to issue cltations accordingly. The program also requires the
veh cle owjer to repair its engines that eXceed the préscribéd ARB'smoke -
opsicity: standards, perform a post-répéir opacity-test; and subrmit proof of répairs
. .andany assessed penalties uriter the regulations of the HDVIP, chaptér 8.5,
s Gailfomla Gode of Regulatlons. title 13 séchons 21 80—21 88 (13 GCR §§ 21 80-
24 88) :
bt I ERES '
@ HSG § 43701 pl‘owdes that ARB shall adopt regulatlons that requ:re owners or

operators of heavy-duty diesel fotdr vahicies to pelfohh tegularinspactions of
thelf vehiclas for excesswe sinoke qmissléns.
e e ¢

13 CGR § 2180 et séq were adoptad undat the auihoﬁty of HSC 43'?01 and,
withy lirilfed exceptions, which' e it epplicakilehere, apply to all heavy-duty
digsel

owered yehicles with gros S vehlcle welght ratings greater than 8,000
N |:)o'l’ind'P ‘ihgi'o erate on the' stgaa or h‘fﬁh%ays wigtl'l,}n tlg'le Staie of (}%a\ﬂfél‘ﬁla

4y 18 CCR*§"2‘I§0 e? seq. authoﬁze 1hef Periodic Smokie lnspé%tloff] Proglmm (PSIP)

which requires the owners and op”érators of Galiforiia baséd vatidle flests of two

or morelgeqyy-dut;{ g!aael motof veh!,c!es with gross vahic[q weight ratings

| dreater i 8,000 pounds 48t operate 6h s streats. or highways within the

o S df Ca |iforf1ia 1 coriduct an ual:srhqu opaclly snspec%o § of their \geh:cies
equip ﬁféﬂ Wit grigings that are fog fygqré old or older. ,

(3)

L

tlest the
vehicls for excessive smoke emissions periodically according to the
i

hspection
, nt%wals $ iﬁeq in,section 2193(a),;(b), and (c)”, “[mleasyre the smoke
A emlssions for

each {est. " "[r]ecord tpe smoke test. opaclty levels and.other
requirgq tast information as specified in section.2194..." and * “[klesp the records
specified in, §ectlon 2194 for {wa years after the date of lnspectton.

(5) 13CCR§ 2102(3) requlres intef dila th the ownar gf the vahlcie I x

(8) HSC § 43016 states, "Any person who violates any provision of this part or any

order, rule, or regulation of the state bioard adopted puisuant to this paft: and for
which there is not provided in this part any other specffic civil penalty or fine, shall
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(10)

(1

(12)

(13)

(14)

be subject to a civil penalty of not to exceed five hundred dollars ($500.00) per
vehicle,” _

ARB considers testing, measuring, recording, and recordkeeping to be critical

components in reducing excessive smoke emissions from these heavy-duty
vehicles. '

ARB contends SFMTA failed to tést. measure, record, and maintain records of

smoke emissions from its fleet of heavy-duty diesel vehicles for years 2013 and
2014 in violation of 13 CCR § 2190 et seq.

13 CCR § 2183(c) states that "No 1974 or newer diesel powerad haaw-duw
commercial vehicle shall operate in Califomia without evidence that, at the time

of manufacture, the installed engine met emission standards at least as stringent

as applicable federal emission standards for the model year of the engine”. ARB
shall base its determination on whether an engine meets the above reguirements
by inspecting the Emission Control Label {ECL) affixed to the vehicle's engine.

ARB has documented that SFMTA failed to provide evidence that their vehicles
have ECLs atiached to the engines of heavy-duty diesel vehicles Ini its fleet in
violation of HSC § 44011.6, and 13 GCR § 2183, et seq. Civil penalties for
violation of the regulation covering ECLs have been set per 13 CCR §
2185(a)(2)(B) at $300 per vehicle per violation.

SFMTA provides urban and transit services to s residents who would otherwise
drivé in single-occupant vehicles. The public transit vehicles are generally less

polluting than multiple single-occupant vehicles and reduce traffic congestion and
the consumption and combustion of fuels.

13 GCR § 2023.4(e)(1) Each transit agency shall submit an annual report of the
number, manufacturer, make, and model year of engines and fuel used for each
transit fleet vehicle it currently owns, leases, or operates as of January 1st of
each year, beginning in 2008. The first report was required to be submitted by

January 31, 2006, and subsequent reports submitted annually by January 31st
through the year 2018. .

ARB has documented that SFMTA falled to submit annual reports as required
under 13 CCR §2023.4(k)(1). A transit agency that falls to submit a complete
report in accordance with this section is subject to civil penalties of not less than

$100.00 per day for every day past January 31 of each repotting year through
2018,

In order to resolve these alleged violations, SFMTA has taken, or agreed to take,
the actions enumerated below under "RELEASE". Further, ARB accepts this
Agreement in termination and settiement of this matter,



(- (

SETTLEMENT AGREEMENT AND RELEASE
ARB and SFMTA
Page 3of 8

(15)

ON

)

@

S Alr, Pglluﬂon Spgclallst

In consﬂeration of the foregolng, and ofthe promises and facts set forth hereln.
the parties desire to settle and resclve all élaims, disputés, and obligations
relating to the above-listed violations, and voluntarily agree to rasoive this matter
by means of this Agreement. Specifically, ARB and SFMTA agree as follows:

TERMS AND RELEASE

In consideration of ARB not filing a legal action agamst SFMTA for the alleged
violations referred to above, and SFMTA's payméit of thie penalties set fo

in
Section 1 bel’ow; ARB and SFMTA, agree as foilows

l||‘| 4

Upon execution of this Agreemeiit, the sum of two hundred twenty thousand five
hundred doliars ($220,500,00) shall be. paid‘on' behalf of SFMTA no. iater than

. Septarhber 30, 2016; as follows:

$166,375.00 payable to the Air Polliition Goritrol Fiind
$ 55:25.00 ;payable to the Peralta eollages Founclaﬂon
Plapss aand the aignad SQttlament Agreement and any future maillngs or

documents required.parthe terms-of this Sattlement Agreement to:
Ann, Md Stacy - ..

. t o,

o cailioi'mamjf §as ul'cgs gard Y T

2"

. ' FA
Q. Box 2816

‘ r§f6 e;qentpﬁg ioh :

o Sacrnmamo:cailwﬁia beggz - R
Please ::nd ‘the paym?nt aiong with the ? ‘ it::!apl “Se' le
é f Nr Resourceq Epard
fica' | PUFIE
. Sacrat 'nté.’cglihmgasq12-14as SRS

if tl;ua Attomey Ganefal ﬂles a divil gchon to enforue this setilement agreement

SFMTA shall pay all costs of invesfigating and prosecuting the action, including
expert fees, reasonable attorney’s costs, and costs.

ttIg furttier agreed thatitie penalties described in “Terms and. Rg!eg o
patagraph 1 dre punitive in natue, rather than cormipehsatory, Funhennore the
penally is intended fo déter and punish SFMTA for violations of state

environmental statul?s and these.penalties are payable to-and for the benefit of
ARB, a govefnmental Unit. Treréfore; it Is agreed that these penalties imposed

, # SFMTA by ARB atising from the fagts described in récital TParagraptis (1)
thr

ough'(13) afe non-dischargeable under 11 United States Code § 523 (@)(7),


https://65,125.00
https://185,375.oo
https://220,500.00
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(4)

(6)

(6)

7

(8)

which provides an exception from discharge for any debt to the extent such debt
is for a fine, penalty or forfeiture payable to and for benefit of governmental unit,

and s not compensation for actual pecuniary loss, other than certain types of tax
penalties. :

SFMTA shall not viélate HSC §§ 43701 el seq., 44011.6 ¢f seq., and 13 CCR §§
2180 et seq., 2190 ef ssq., and 2485 et seq, ) S

SFMTA shall comply with one or both of the following options to attend the
California Council on Diesel Education and Technology (CCDET I) class, (SAE
J1867 Snap Acceleration Smoke Test Procedure for Heavy-Duty Diese! Powered
Vehicles) as described on the ARB webpage at .

i .0a.gov/enf/hdvip/ccdeticedet. him. This class is conducted by

varibu’s Cé;liIOrnia Communily Colieges and instructs attendees on compliance
with the PSIP, ECL and the HDVIP, ‘

(a) SFMTA shali have the flest maintenance manager (or equivalent) and all staff
performing opacity tests for compliance with PSIP and the HDVIP attend the
GCDET | class. Proof of CCDET | completion shall be provided to ARB within
six months of the date of this Agreement and be maintained in each
applicable employee's file for the term of his or her employment.

(b) If SFMTA uses a contractor to perform the annual smoke opacity testing
required under the PSIP, in addition to having the fieet maintenance manager
(or equivalent) attend the CCDET | course, SFMTA shall obtain proof that the
contractor’s staff conducting the smoke opacity tests completed the CCDET |
course within the past four years. This proof f CCDET | completion shall be

provided to ARB with PSIP records as required by this Agreement and be
maintained with the annuat PSIP records. ’

SFMTA shall submit copies of all PSIP compliance records for the years 2016
and 2017 to ARB by September 30 of the following year. Coples shall be
addressed to the attention of Ann Stacy at the California Air Resources
Board, Enforcement Division, P.Q. Box 2815, Sacramento, California 95812,
ARB reserves the right to visit any SFMTA fleet location at any time to conduct

comptiance audits for the HDVIP and PSIP, or any other applicable ARB
program. : '

SFMTA shall complete Low NOx Software Upgrades (reflash) on all applicable

heavy-duty diesel engines operating in California and report to ARB within 45
days of this agreement.

SFMTA shalt comply with the ECL regulation as codified in 13 CCR § 2183,
Within 45 days of the execution of this Agresment, SFMTA shall submit the
proof of compliance to Ann Stacy, Air Pollution Specialist, California Air


http:/Iwww:arb:Ca.gov/enf/hdvip/ccdet/ccdet.htm

(1) Seveiabiiiy. Eatit probision of this P
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-Resourcés Beard, Enforeement Dlvlélon, P 0. Box 28185, Sacramento
Califomla 95812
b }

(8) SFMTA shall Instn.lcl: all employees who opemte diesel-fualsd vehicles to comply

with the ldllng regulailons set forth in 13 CCR § 2485 wrthm 45 days of this
Agreement )

(10) SFMTA shall hot vnola'ﬁe the Fleet Rule For’ Transut Agencies including the
reporting requirements.

(11) This’ Agreemeht shali apply to and'be bmding upon SFMTA, and its, ofﬁce[s. :
directors, récaivals,; trustees, employees, siiccasedis’ and‘assignees. subsidiaty
and parent corporations and upon ARB and any successor agency’ thiat may
have resjonsibiility for and junsdlchon over the subject matte; of this Agreernent

(12) Ttils Agréeinent caristitutes thgentlre agreelhent and- tindel‘”étancimg’ b’ét\iveen
" "ARB arid:SFMTA concemiiig the sibject matter heteof, aid siifersedés dind

replaces #ll prior hegotiations and agreements be’lnie’En ARB ahd QFMTA
concerning the subject matter hereot. v

e‘ip'ihl;_
PR

(13) - No agfésiint to l’nod‘rfy, gmend; exiend ‘suiperseds, tarminats; o daschérge this

Agreemehf of anypoition’ {he?eof, 15 valid 0 enforcaabie unléss it Is: In wﬂting
-and sligned by all parties to this Agreemeiit.

A feement Is sévemble, Bnq ) thé“é\feht that
any provision of this Agreefentls held'to-b& iivalid of unénfordedble, the +

remainder of this Agreement remains in full force and effect.

(16) Tﬂls reement shell b lnterpreted and éfforcad i accqrdance wﬂh the Iaws of
‘ th'e's te-of Califomla WTthout régaf'd to Ellifoﬁna S chofg(g-nf-law ﬁiles 3

(16) Thls Agreement ieﬂeémed to Hidve been*drafted e% rﬂ%‘b jthe l’arﬁes. t Will fiot
T bl Inferp”l'eted for ur'égalnst éﬁher paﬁy on fhe g

Yo ét sa'i’d pgfﬁr desfted it.

(17) Senate Biil 1402 (Dution, chapter413 statltles of 2010) requ‘irés ARB tr) ‘provide
information on the basls for the penalties it seeks (HSC § 39619, 1). THS

information, which is provided throughout this sett!ement agreemen; is
surnmarized here!

. P
“( i

The manter in’ Wkiich the penalty amount was determlned including a per
unit or per vehicle penalty.
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' Penaltteq must be set at levels sufficient to discourage violations. The penalties
In this matter were determined in consideration of all relevant circumstances,
Includlng the elght factors specified in HSC §§ 42403 and 43024,

SIP Vlolatlog

The per vehicle penalty for the PSIP viclations involved in this case is a
maximurn of $376.00 per vehicle per violation per year. The penalty obtained for
the PSIP.violations invoived in this case is $438,000.00 for 368 violations
involving 329 vehicles, or $375.00 per vehicle per violation,

The penalty was discounted based on the fact that this was a first time violation

and the violator made diligent efforts to comply and to cooperate with the
Investigation. .

Flggi Rule For Transit Agencies Violﬂlons
The per day penalty for the Fieet Rule for Transit Agencles reporting violations
involved in this case is a maximum of $100.00 per day. The penslty obtained for

the Fleet Rule for Transit Agencies is $82,600.00 for 1641 days between January
1, 2011 to July 1, 2015 or $50 00 per day.

The penalty was discounted based on the fact that this was a first time violation

and the violator made diligent efforts to comply and to cooperate with the
investigation.

The provision of law the penalty Is being assessed under and why that
provision is most appropriate for that violation.

~ PSIP Violations

The penalty provision being applied to the PSIP violations is HSC § 43016
because SFMYA falled to test, measure, record, and maintain records of smoke
emisslons from its fleet of heevy-duty diesel vehicles for the years 2013 and
2014 in violation of the PSIP regulation In 13 CCR § 2180 ef seq., for 150
vehicles, Since the PSIP regulation was adopted pursuant to authorrly granted in
Part 5 of Divislon 26 of the HSC and since there is no specific penalty or fine

provided for PSIP violations in Part 5, HSC § 43016 is the applicabie penalty
provison.

L)

Fleet Rule for Transit Agencles

The penalty provigion being applied to the Fleet Rule for Transit Agencies

viclation is 13 CCR § 2023.4.(k)(1) because SFMTA failed fo submit annual
reports between January 2011 to July 2015.


https://82,600.00
https://138,000.00
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(18)

(19)

(20)

(21)

Is the penalty being assessed under a provislon of law that prohibits the

emission of poliution at a specified jevel, and, ifsoa quantrficatlon of
excess emlssions, if it is practi¢ableé to do s0.

PSIP Violations

The PSIP provisions cited above do prohiblt emissions above a spemﬂed opacity
or level of g/hp-hr, However; since the hours of operation of the ibricompliant
units involved and their individual emission rates.are not, knnwn lt is not
practicable to quantify the excess emissions.

eet Rule For Transit Agencies

The penaitty is not being assessed under a provision of law that prohibits 1he
emission of po!lution ata speclﬂed levei

SFMTA acknowl ges that ARB has compiled with Senate Bill 1402 in
prosecuting or sé ing this’ ca&e ~Bpacifically, ARB has considered all relevant
facts, including those listed at HSC § 43024, has explained the manner in which
the penalty amount wasg calculated, has Idenﬁﬂed the provision of law under

which \;he pena ls being q§§§ssed and has considered and determined that this
peénalty Is béitig assessed unde”i‘;a‘*prqylslon of law that prohibits the emission of
pollutanls ata speciﬂad IeVeI 6 . '

Penalties:were deterinlned based on the unique cloumstanées of this matter,

considered together with the need to remove-any economic benefit from

noncompliance, the'goal of deterring future violations and' oblalring swit

compliance, the conslderation of past penaities in similar cases, and the potentlal

costs and risk associated with Iiigating these particular violations. Penalties in
futuré cases might be smaller or laiger on a per urilt basis.

The penalty was based on confidential settlement commu nlcatlons between ARB
and SFMTA that ARB does not retain In the ordinary course of busmess The
penalty is the product of an arms length negotiation between ARB and SFMTA
and reflects ARB's assessment of the relative strength of its case against
SFMTA, the desire to avoid the uncertainty, burden and expense of fitigation,

obtaln swift compliance with the law and remove any unfair advantage that
SFMTA may have secured from its actlons,

Now therefore, in consideration of the payment on behalf of SFMTA to the Alr
Poliution Controi Fund and the Peraita Colleges Foundation, ARB hereby
releases SFMTA and their principals, officers, agents, predecessors and
successors from any and all claims, ARB may have or have in the future based
on the circumstances described in paragraphs (1) through (13) 6f the Recitals,

The undersigned represent that they have the authority to enter into ihls
Agreement.
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California Air Resources Board

Signature: , ‘ Signature: 2 ZZ % ot

Print Name:_Richard W, Corey Print Name: EdwardD Reiskin

Title: _Executive Officer Title: Director of Transportation

Date: 1O/ 2] 241 Date: G224

APPROVED AS TO FORM

DENNIS J. HERRERA
City Attorney

Swhuri Jnant

Stephame Stuart
Deputy City Attorney






