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PREFACE 
 
The California Air Resources Board (CARB) prepared an Initial Statement of 
Reasons (ISOR) for the Proposed Amendments to the Heavy-Duty Vehicle Inspection 
Program and Periodic Smoke Inspection Program (Proposed Amendments).  This ISOR 
included an Environmental Analysis (EA) for the Proposed Amendments.  CARB 
circulated the ISOR on April 3, 2018 for a public review and comment period that 
concluded May 21, 2018. A total of 7 comment letters were received on the Proposed 
Amendments during the public comment period, and 4 comment letters were received 
during the hearing, one of which addressed the EA prepared for the Proposed 
Amendments.   
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1. INTRODUCTION 
 
On April 3, 2018, CARB staff released for public review and comment the ISOR for the 
Proposed Amendments to the Heavy-Duty Vehicle Inspection Program and Periodic 
Smoke Inspection Program (Proposed Amendments).  The public comment period 
began on April 6, 2018 and concluded on May 21, 2018. 
 
Seven comment letters were submitted during the public comment period from April 6, 
2018, through May 21, 2018, and four comment letters were received during the hearing, 
one of which addressed the EA prepared for the Proposed Amendments. Comments are 
available at:  https://www.arb.ca.gov/lispub/comm/bccommlog.php?listname=hdvippsip18  
 
At the May 2018 Board Hearing, CARB received one comment letter that purported to 
raise environmental issues associated with the proposed amendments.  Because of a 
logistical issue, the Board did not have an opportunity to review CARB staff’s responses 
to those comments at that time. To address that issue, subsequent to the May Board 
Hearing, staff has prepared the below responses to those written comments.  Pursuant to 
CARB’s certified regulatory program, staff has carefully reviewed all the comment letters 
received to determine which ones raised substantive environmental issues related to the 
EA and required a written response.  
 

This document presents written responses by CARB staff only to those comments related to 
the EA for the Board to consider for approval prior to taking final action on the Proposed 
Amendments. All of the public comments were considered by staff and provided to the 
Board members for their consideration. The entire comment letter that relates to the EA is 
provided as Attachment 1 to this response, and this document summarizes each 
environmental comment therein, followed by the CARB staff’s written response. 
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A. Requirements for Responses to Comments 
 
These written responses to public comments on the EA are prepared in accordance 
with CARB’s certified regulatory program to comply with the California Environmental 
Quality Act (CEQA). CARB’s certified regulations states: 

 
California Code of Regulations, title 17 section 60007. Response to Environmental 
Assessment 

 
(a) If comments are received during the evaluation process which raise significant 
environmental issues associated with the proposed action, the staff shall summarize and 
respond to the comments either orally or in a supplemental written report. Prior to taking 
final action on any proposal for which significant environmental issues have been 
raised, the decision maker shall approve a written response to each such issue. 

 
B. Comments Requiring Substantive Responses 

 
CARB is required to prepare substantive responses only to those comments that raise 
“significant environmental issues” associated with the proposed action, as outlined in 
California Code of Regulations, title 17, section 60007(a). As stated above, of the 
twelve total comment letters submitted for the Proposed Amendments, staff determined 
that one of the letters mentioned or raised an issue related to the EA.  

 
Comments on the EA were considered by staff and provided to the Board members for 
their consideration prior to the July 26, 2018 Board hearing. 
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2.0 RESPONSES TO COMMENTS 
 
The comment letter was coded by the order in which it was received on the comment 
docket, excluding comments received outside the comment period or at the May 2018 
Board hearing.  Table 2-1 lists the comment letter that contains substantive 
environmental comments.  Responses to these comments are provided below.  
Responses are not provided to comments which do not raise substantive 
environmental issues.  The one comment letter, bracketed to indicate individual 
comments, is provided in Attachment 1. 

 
Table 2-1 

List of Commenters 
No.  Commenter Date 

11 Wanger Jones Helsley PC (on behalf of Lawson 
Rock & Oil, Inc.) 

May 24, 2018 

 

 
11-1 Summary of Comment: The commenter states generally on page 2 of 

the comment letter that CARB has failed to comply with CEQA. 
 

Response: CARB disagrees with this comment.  Given the general 
nature of the comment, it is not possible to respond with specificity.  
Therefore, CARB responds generally that as noted above, CARB has 
followed the requirements of its Certified Regulatory Program (CRP) in 
preparing the EA.  No changes to the EA are necessary. 
 

11-2 Summary of Comment: The commenter states that CARB’s CRP 
does not authorize a finding of exemption from CEQA, and therefore a 
full Environmental Analysis must be prepared and circulated for public 
review. 

 
Response: CARB disagrees with this comment.  First, the 
Environmental Analysis prepared for this item satisfies all requirements 
of CARB’s CRP.  CARB’s CRP provides that its staff reports “shall 
contain a description of the proposed action, an assessment of 
anticipated significant long or short term adverse or beneficial 
environmental impacts associated with the proposed action and a 
succinct analysis of those impacts.  The analysis shall address feasible 
mitigation measures and feasible alternatives to the proposed action 
which would substantially reduce any significant adverse impact 
identified.”  (17 CCR § 60005(b).)  The Environmental Analysis in this 
case satisfies this requirement.  As no significant impacts are 
associated with this proposed action, the analysis does not need to, 
and cannot, assess any significant adverse impacts from the proposed 
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action (as there are none).  (See ISOR at pages 36-38.)  The analysis 
also does not need to address mitigation measures or alternatives, as 
under both CARB’s CRP and long-established CEQA principles, those 
are only required where potentially significant impacts exist.  (Id.; see 
also Pub. Resources Code §§ 21100(b)(3), 21150; and 14 CCR § 
15126.4(a)(3).) 
 

Second, it is also long-established that an agency’s CRP exempts it 
from Chapters 3 and 4 of CEQA only.  (Pub. Resources Code § 
21080.5(c).)  CEQA’s exemption provisions are not contained in 
Chapter 3 or 4; rather, they are located elsewhere in CEQA, mainly in 
Chapter 2.6.  (See, e.g., Public Resources Code §§ 21080, 21083.)  
So, the commenter is incorrect that CARB lacks authority to properly 
determine that certain activities are exempt from CEQA.   
 
Finally, contrary to the commenter’s claim, the ISOR does indeed 
include an environmental analysis to the extent it is possible to conduct 
one for an activity that has no negative environmental impacts.  It is 
included in Chapter V, entitled “ENVIRONMENTAL IMPACT 
ANALYSIS.”  In brief, that analysis showed that the proposed 
amendments to the HDVIP and PSIP qualify as exempt under CEQA 
because the action is both an action taken by a regulatory agency for 
protection of the environment (as described in CEQA Guidelines 
§15308 for “class 8” exemptions), and because it can be seen with 
certainty that there is not possibility that the proposed amendments 
may have a significant effect on the environment.  Therefore, there is 
no need to revise the ISOR and circulate it for additional review. 

 
11-3 Summary of Comment: The commenter states that a “fair argument” 

exists that the Proposed Amendments would have significant 
environmental impacts.  In particular, the commenter states that due 
to CARB’s “pervasive and costly regulations,” and “CARB’s 
unwillingness to evenly enforce its own regulations,” truckers have 
decided not to comply with CARB’s regulations.  Commenter states 
that CARB “cannot enforce, and has no intention of enforcing,” the 
Proposed Amendments. Commenter suggests that the Proposed 
Amendments will create further disincentives for non-responsible 
truckers to comply with CARB’s programs relating to heavy duty 
trucks, which will cause them to decline to comply with CARB’s 
regulations even further. 

 
 Response: CARB disagrees with this comment on multiple levels. 
 
 First, as explained below, CARB properly concluded the Proposed 

Amendments are exempt from CEQA.  (See discussion regarding that 
issue in response to comment 11-2, above.)  Therefore, CARB 
disagrees that the “fair argument” standard applies in this case.  
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Rather, CARB’s determination that the Proposed Amendments are 
exempt from CEQA is subject to the “substantial evidence” standard 
of review.  As explained in the ISOR and elsewhere in the record, 
substantial evidence supports CARB’s determination.  (See ISOR at 
35-38.) 

 
 Second, there is no substantial evidence to support a fair argument 

that the Proposed Amendments would increase emissions or cause 
any other potentially significant environmental impacts.  Commenter’s 
contentions in this regard defy logic or evidence.   

 
CEQA provides that “[w]hether a fair argument can be made that the 
project may have a significant effect on the environment is to be 
determined by examining the whole record before the lead agency.  
Argument, speculation, unsubstantiated opinion or narrative, evidence 
which is clearly erroneous or inaccurate, or evidence of social or 
economic impacts which do not contribute to or are not caused by 
physical impacts on the environment does not constitute substantial 
evidence.”  (CEQA Guidelines § 15384 (emphasis added).)  Here, the 
commenter suggests that multiple environmental regulations, 
combined with what it characterizes as a “policy of under-
enforcement”, combine to “incentivize non-compliance” and generate 
“unintended environmental effects.”  This general claim regarding 
environmental impacts can properly be addressed with a general 
response, which is that commenter’s conclusion involves multiple 
layers of speculation.  CEQA does not require an agency to engage in 
speculation when future actions that may follow from an activity are 
uncertain.  (See Environmental Council of Sacramento v. City of 
Sacramento (2006) 142 Cal.App.4th 1018, 1032; 14 CCR 15145.)  In 
particular, courts have repeatedly held that “speculation about possible 
violations does not constitute substantial evidence of a significant 
impact.”1 

 
The commenter provides no evidence that more protective regulations 
have any potential to increase emissions above the existing conditions 
baseline; indeed, the evidence in the record shows otherwise.  In 
support of this claim, the commenter vaguely suggests that CARB is 
under-enforcing its regulations, and that this under-enforcement 

                                                           
1 See Covina Residents for Responsible Dev. v. City of Covina (2018) 21 Cal. App. 5th 712, 729; see also East 
Sacramento Partnership for a Livable City v. City of Sacramento (2016) 5 Cal.App.5th 281, 297 (“‘[i]n the absence of 
a specific factual foundation in the record, dire predictions by nonexperts regarding the consequences of a project 
do not constitute substantial evidence’”); Jensen v. City of Santa Rosa (2018) 23 Cal. App. 5th 877, 897 
(“appellants' doubt about whether drivers will choose to abide by the no parking rule is pure speculation”); 
Towards Responsibility In Planning v. City Council (1988) 200 Cal. App. 3d 671, 680 (holding that a city was “not 
obliged to speculate about effects which might result from violations of its own ordinances or water quality 
standards set by other agencies”). 
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somehow incentivizes continued noncompliance that this proposed 
action will exacerbate.  In claiming CARB selectively enforces its 
regulations against large fleets and not small fleets, the commenter 
purports to quote language from the ISOR, but it erroneously adds a 
non-existent term – “large” fleets – to its quoted ISOR text.  That term 
does not appear in the actual ISOR text that commenter references.2   
 
Contrary to the commenter’s claims, CARB vigorously enforces its 
diesel truck program requirements.  Since 2011 CARB has 
successfully closed 1,015 fleet investigations and assessed more than 
$22 million in penalties for violations of CARB diesel rules.  Over this 
same period, CARB also issued 27,413 citations and collected more 
than $11 million in penalties for violations of diesel program 
requirements on individual vehicles.    
 
CARB’s 2017 Annual Report is publicly available, and provides 
detailed information about the Board’s diesel enforcement activities.  
For example, in 2017, CARB closed 132 diesel fleet investigations and 
assessed $3,249,907 in penalties.  CARB also issued 3,963 citations 
and collected $1,222,314 in penalties.  Moreover, as described on 
page 19, CARB is implementing a streamlined enforcement process 
designed to greatly increase the efficiency in truck enforcement efforts.  
(See the attached 2017 Annual Enforcement Report at pages 17-23 
(particularly the top of page 19), and the attached staff presentation for 
the 2017 Annual Enforcement Report at pages 24-27.)  The initial 
results of this process are encouraging.  The report also notes that 
CARB staff’s enforcement efforts continue to evolve to further 
streamline enforcement efficiency.   
 
Overall CARB’s vigorous enforcement efforts bring fleets and trucks 
into compliance, and assess penalties that serve as a deterrent to 
future non-compliance both for individual violators and the industry as 
a whole.  While certain fleets have experienced compliance issues, 
CARB has developed a comprehensive compliance assistance and 
enforcement presence to help bring these fleets into compliance and 
penalize those who will not comply.  For the past several years, a data-
driven process to identify noncompliant fleets has been used by 
CARB’s Enforcement Division.   
 

                                                           
2 Specifically, at pages 4 and 6 of its letter, the commenter claims the ISOR states that 
Staff would use “submitted data to better target large fleet audits toward fleets that are 
not performing the required PSIP testing.”  This is incorrect.  In actuality, the referenced 
language in the ISOR does not include the key word “large”; rather, it states that “Staff 
would use the submitted data to better target fleet audits toward fleets that are not 
performing the required PSIP testing.”   
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 As the commenter correctly notes, compliance with the current 
Periodic Smoke Inspection Program (PSIP) regulation is relatively 
low, at approximately 50 percent.  However, that is not evidence that 
CARB’s Proposed Amendments would decrease compliance.  Indeed, 
as explained in detail in the ISOR and other places in the record, a 
primary purpose of the Proposed Amendments is to increase 
compliance by adding reporting requirements.  (ISOR at 14-15, 24-
25.)  This, in combination with further outreach, recordkeeping 
requirements, and staff audits, will ensure robust enforcement of the 
PSIP regulation.  The ISOR also notes additional factors that are 
expected to increase compliance under the Truck & Bus Rule, 
including implementation of SB 1, which will further incentivize 
turnover to cleaner engine technologies.  (ISOR at 17.)  Taken 
together, these improvements will greatly assist CARB with enforcing 
this program.  (See ISOR at 14-15.) 

 
 Finally, the commenter’s claims regarding the Proposed 

Amendments’ potential to somehow increase emissions are directly at 
odds with the other claims in its comment letter, which include claims 
that the Proposed Amendments would require compliance so 
expensive as to constitute a regulatory taking (comment letter at page 
10) and which would amount to unconstitutional interference with 
contract (comment letter at page 11).  Commenter attempts to have it 
both ways: it claims that the Proposed Amendments would both 
somehow increase emissions by causing entities to not comply with 
CARB’s regulations, while somehow also increasing costs to industry 
to such an extent that would violate the Constitution by requiring 
companies to comply with its regulations.  These arguments are 
contradictory.  The record is clear that the Proposed Amendments are 
designed to cost-effectively improve compliance across all of 
California’s truck fleets subject to the Proposed Amendments.  
 

11-4 Summary of Comment:  The commenter states that CARB is 
improperly seeking to improperly “piecemeal” environmental review by 
declining to analyze in a single Environmental Analysis all of the 
“upcoming regulations that affect the trucking industry together.” 

 
Response:  As the commenter correctly notes, CEQA requires 
agencies to consider the “whole of the action” proposed, rather than 
just a part of it that could conceal broader environmental impacts.  
However, CARB disagrees that the CEQA “project” here encompasses 
more than the Proposed Amendments.  As set forth in more detail in 
the ISOR, the Proposed Amendments only encompass proposed 
modifications to the HDVIP and PSIP programs, which regulate opacity 
and smoke emitted from heavy-duty vehicles.    
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Specifically, the Proposed Amendments primarily involve: (1) lower 
opacity limits for on-road HD vehicles that apply to both the Heavy-
Duty Vehicle Inspection Program (HDVIP) and PSIP programs; (2) 
training requirements for the PSIP smoke testers; (3) voluntary on-
board diagnostics reporting in lieu of the annual PSIP opacity test for 
vehicles with 2013 MY and newer engines; and (4) reporting 
requirements for fleets subject to PSIP.  (ISOR at 13-14.)  
 
It remains unclear why the commenter believes the Proposed 
Amendments are similar enough to other heavy-duty regulations to 
constitute part of the same “project”.  Even if the Proposed 
Amendments were related to other CARB efforts in a general sense, 
the Proposed Amendments have utility independent of CARB’s other 
heavy-duty vehicle regulations.  Courts have consistently found that a 
related activity need not be treated as part of the project under review 
when the project has independent utility or serves an independent 
purpose, and is not dependent on completion of the related activity.  
(See, e.g., Del Mar Terrace Conservancy, Inc. v. City Council (1992) 
10 Cal.App.4th 712, 736.)  For example, the Proposed Amendments 
will help ensure that on-road vehicles and engines continue to comply 
with the applicable opacity standards, and that vehicle owners have an 
incentive to properly maintain and timely seek repairs of defects that 
cause such vehicles and engines to exceed opacity standards.  As 
noted above, increasing enforceability and enforcement of the 
HDVIP/PSIP requirements is a key driver for the Proposed 
Amendments.  The HDVIP and PSIP programs serve distinct purposes 
from CARB’s other heavy-duty vehicle regulations (like the Truck & 
Bus Rule).  This is a discrete and independent project of independent 
utility, which CARB appropriately analyzed.  
 
Nothing in CARB’s certified regulatory program requires wholesale 
reevaluation of all regulations affecting an entire sector each time one 
part of an individual regulation is amended.  It would not be appropriate 
under CEQA, or sensible as a matter of California administrative law, 
to require separate regulatory proposals that generally relate to the 
same general subject matter or class of vehicles to be treated as a 
shared project, as commenter seems to assert is the case. Because 
regulations are necessarily developed over time, to address specific 
issues and legislative mandates, it would be difficult and unnecessary 
to analyze all potential regulations that (in the view of some) relate in 
some way to a class or category of vehicles together in one document 
at one moment in time; the delays and complexities involved in 
attempting to do so, moreover, could well delay critical public health 
protections mandated by the legislature, while not providing additional 
useful public transparency. Furthermore, treating all regulations 
applicable to a given sector as a single CEQA “project” would require 
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extensive over-noticing of entire industries, at taxpayer expense, every 
time a discreet rulemaking affecting specific subsectors is undertaken.  
This would prevent CARB from providing efficient regulatory relief to 
those subsectors, where necessary and justified. 
 
Even if the Proposed Amendments were considered part of a broader 
“project” (which they are not here), CARB disagrees that any 
undisclosed potentially significant impacts could exist.  To the extent 
CARB can discern an environmental claim from the commenter’s 
“piecemealing” arguments, the premise is that CARB’s more protective 
environmental regulations are increasing the very emissions they are 
designed to reduce by a combination of what the commenter 
characterizes as inadequate enforcement and introducing new costs to 
the trucking industry.  In addition to being entirely speculative, such a 
premise is contrary to both logic and reality, and does not constitute 
evidence of an environmental impact.  See discussion in response to 
comment X-3, above.   
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