State of California
ATR RESOURCES BOARD

Resolution 99-22
June 24, 1999

Agenda Item No.: 99-5-1

WHEREAS, sections 39600 and 39601 of the Health and Safety Code authorize the Air
Resources Board (the “Board” or “ARB”) to adopt standards, rules and regulations and to do
such acts as may be necessary for the proper execution of the powers and duties granted to and
imposed upon the Board by law;

WHEREAS, sections 43018(a) and (b) of the Health and Safety Code direct the Board to
endeavor to achieve the maximum degree of emission reduction possible from vehicular and
other mobile sources in order to accomplish the attainment of the state ambient air quality
standards at the earliest practicable date, and to take whatever actions are necessary, cost-
effective, and technologically feasible in order to achieve, by December 31, 2000, specified
reductions in the emissions of reactive organic gases, oxides of nitrogen (NOx), particulates,
carbon monoxide (CQ), and toxic air contaminants from vehicular sources;

WHEREAS, section 43018(c) of the Health and Safety Code provides that in carrying out
section 43018, the Board shall adopt standards and regulations which will result in the most cost-
effective combination of control measures on all classes of motor vehicles and motor vehicle
fuel, including but not limited to specification of vehicular fuel composition;

WHEREAS, Health and Safety Code section 43013 authorizes the Board to adopt and implement
motor vehicle fuel specifications for the control of air contaminants and sources of air pollution
which the Board has found to be necessary, cost-effective, and technologically feasible to carry
out the purposes of Division 26 of the Health and Safety Code;

WHEREAS, following a hearing in November 1991, the Board adopted regulations for
California reformulated gasoline, applicable beginning March 1, 1996; these regulations include
a comprehensive set of specifications affecting eight different gasoline properties — summertime
Reid vapor pressure (RVP), T50, T90, and aromatic hydrocarbon, benzene, sulfur, olefin, and
oxygen content — which result in significant reductions in emissions of ozone precursors and
toxic air contaminants;

WHEREAS, when implemented in 1996, the California reformulated gasoline regulations
required that California gasoline sold or supplied throughout the gasoline distribution system in
specified winter months (the “winter control periods™) contain at least 1.8 percent by weight
(wt.%) oxygen; the regulations also required that gasoline must contain at least 1.8 wt.% oxygen
year-round when it was supplied from its production or import facility, except that a producer or
importer was permitted to reduce or eliminate the oxygen outside the winter control period as
long as the gasoline is formulated so that the California Predictive Model showed it will result in
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overall emission reductions equivalent to those resulting from the limits set forth in the
regulations;

WHEREAS, the California reformulated gasoline regulations as originally adopted, including the
minimum oxygen content requirements, were approved by the U.S. Environmental Protection
Agency (U.S. EPA)on August 21, 1995 as a revision to California’s State Implementation Plan
(SIP);

WHEREAS, adding oxygen to gasoline reduces emissions of CO from the current motor vehicle
fleet, and the primary reason for the California reformulated gasoline requirement for at least

1.8 wt.% oxygen in the winter control periods when ambient CO levels are the highest was that
section 211(m) of the federal Clean Air Act (CAA) conditionally required California to mandate
wintertime oxygenated gasoline in eight urban areas that were designated as nonattainment for
the federal ambient CO standard and met specified criteria;

WHEREAS, in March 1998, the U.S. Environmental Protection Agency (U.S. EPA) granted
ARB'’s request that all federal CO nonattainment areas in California be redesignated to
attainment except Los Angeles - South Coast Air Basin; the redesignated areas included the Lake
Tahoe North Shore Area and the Lake Tahoe South Shore Area;

WHEREAS, based on a determination that it was no longer necessary for wintertime gasoline to
be oxygenated in order to maintain attainment of the federal CO standard in most of the state,
and to provide refiners additional flexibility in meeting the California reformulated gasoline
requirements, on August 27, 1998, the Board amended its regulations to eliminate the minimum
oxygen content requirement for wintertime gasoline sold in most CO attainment areas; however,
in order to ensure maintenance of the federal and state ambient CO standards, the wintertime
oxygen requirements were continued until January 31, 2000 for the Lake Tahoe Air Basin and
Fresno and Madera counties, and the wintertime oxygen requirements remained unchanged in
Los Angeles, Orange, Riverside, San Bernardino, Ventura and Imperial counties;

WHEREAS, in September 1998, the Board redesignated the Lake Tahoe Air Basin as attainment
for the State ambient air quality standard for CO;

WHEREAS, pursuant to CAA section 211(k), U.S. EPA administers federal reformulated
gasoline regulations applicable to 70 percent of California gasoline that is sold in the greater Los
Angeles, San Diego, and Sacramento areas; these regulations require a year-round minimum
oxygen content of 2.0 wt.% or 2.1 wt.% on average;

WHEREAS, in order to meet the state and federal requirements for the minimum oxygen content
of gasoline, refiners have primarily used the oxygenate methyl tertiary butyl ether (MTBE); in
1998, over 90 percent of California gasoline was blended with MTBE;

WHEREAS, “The MTBE Public Health and Environmental Protection Act of 1997”

(stats 1997 ch 816; Senate Bill 521, Mountjoy) required the University of California to conduct a
study of the health and environmental risks and benefits of MTBE in gasoline compared to other
oxygenates;
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WHEREAS, the University of California prepared a report on the “Health and Environmental
Assessment of Methyl Tertiary Butyl Ether (MTBE)” and presented it to the Governor on
November 12, 1998;

WHEREAS, in response to this report, on March 25, 1999 Governor Gray Davis issued
Executive Order D-5-99, in which he found that, “on balance, there is significant risk to the
environment from using MTBE in gasoline in California” because of the environmental threat of
MTBE contamination of groundwater and drinking water resulting from leaking underground
fuel storage tanks;

WHEREAS, Executive Order D-5-99 directed, among other things, that the California Energy
Commission, in consultation with the ARB, develop a timetable for the removal of MTBE from
California gasoline not later than December 31, 2002; that the ARB evaluate the need for
wintertime oxygenated gasoline in the Lake Tahoe Air Basin; and that the ARB develop
regulations that would require prominent identification at the pump of gasoline containing
MTBE;

WHEREAS, as a result of Executive Order D-5-99, the ARB staff has proposed amendments to
the California reformulated gasoline regulations that: (1) would rescind in the Lake Tahoe Air
Basin the requirement for at least 1.8 wt.% oxygen in gasoline sold in the air basin’s one
remaining wintertime control period, from October 1, 1999 through January 31, 2000; and

(2) would require statewide the prominent labeling of retail pumps dispensing gasoline
containing MTBE, exempt gasoline that contains less than de minimis levels of MTBE, and
require a person delivering gasoline containing more than de minimis levels of MTBE to a retail
outlet to identify the presence and amount of MTBE on the bill of lading or other written
material;

WHEREAS, the California Environmental Quality Act and Board regulations require that an
action not be adopted as proposed where it will have significant adverse environmental impacts if
feasible alternatives or mitigation measures are available which would substantially reduce or
avoid such impacts;

WHEREAS, the Board has considered the impact of the proposed amendments on the economy
of the State;

WHEREAS, a public hearing and other administrative proceedings have been held in accordance
with the provisions of Chapter 3.5 (commencing with section 11340), Part 1, Division 3, Title 2
of the Government Code;

WHEREAS, the Board finds that:

A substantial number of drinking water wells in the Lake Tahoe Air Basin have been
closed because of threatened contamination by MTBE leaking from underground gasoline
storage tanks, and rescission of the minimum oxygen requirements in the Lake Tahoe Air
Basin in the one remaining wintertime control period — October 1, 1999 through
January 31, 2000 — is necessary and appropriate to make it easier to market complying
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. California reformulated gasoline that does not contain MTBE in the Lake Tahoe area
during that period, '

The statewide labeling requirements for pumps dispensing gasoline containing MTBE, as
approved herein, will ensure that the citizens of California are provided an opportunity to
make an informed choice as to the type of gasoline they purchase;

It is appropriate to require MTBE labeling only on gasoline containing more than
0.6 volume percent MTBE, because of potential residual MTBE that may remain in the
gasoline distribution system from prior batches of gasoline;

The modified regulatory text in Attachment B hereto appropriately includes two

additional alternative mechanisms that may be used by operators of retail gasoline outlets

to determine that an MTBE label is not required on gasoline dispensing equipment; these
. mechanisms will provide more flexibility in complying with the regulatory requirements;

The modified regulatory text in Attachment B hereto appropriately adds a requirement
prohibiting the delivery of gasoline containing more than residual levels of MTBE to a
retail gasoline outlet unless the dispensing equipment has MTBE labels or the distributor
has been notified in writing that the dispensing equipment has MTBE labels; this
requirement will help assure retail outlet operators that their dispensing equipment is not

. mislabeled;

The regulatory action adopted and approved herein will implement specific directives
contained in the Governor’s Executive Order D-5-99;

The oxygen content amendments adopted herein will not result in increased costs to
gasoline producers and marketers as they provide additional flexibility and do not
prohibit previously permitted actions; costs associated with complying with the proposed
. statewide labeling requirements for pumps dispensing gasoline containing MTBE should
be less than $25 per retail service station, and should be minimal for gasoline distributors;

The amendments adopted and approved herein will not affect the creation or elimination
of jobs within the State of California, the creation of new businesses or the elimination of
existing businesses within California, the expansion of businesses currently doing
business within California, or the ability of California businesses to compete with
businesses in other states;

The amendments adopted and approved herein will not have a significant adverse
impact on the economy of the state; and

WHEREAS, the Board further finds that:

. To the extent that refiners and importers reduce the amount of oxygen in winter 1999-
2000 gasoline in the Lake Tahoe Air Basin in response to the wintertime oxygen
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amendments approved herein, CO emissions from motor vehicles operating on that
gasoline will increase as a result of the reduced oxygen content;

The CO emission benefit of oxygenated gasoline compared to gasoline produced without
oxygenates is an approximate 10 percent reduction in CO emissions from motor vehicles;
CO emissions from motor vehicles also decline from four to eight percent annually as a
result of the turnover of the vehicle fleet to new vehicles;

Since 1995, CO emissions in the Lake Tahoe Air Basin have decreased from 106 tons per
day to less than 90 tons per day in 1997; maximum 8-hour ambient concentrations of CO
in the Lake Tahoe Air Basin have decreased from 6.3 parts per million (ppm) in 1995 to
4.3 ppm in 1998 while the applicable federal and State ambient air standards for CO in
the air basin are 9.0 and 6.0 ppm, respectively;

Rescission of the minimum oxygen requirements in the Lake Tahoe Air Basin in the
winter of 1999-2000 will not interfere with the maintenance of the federal or State
ambient CO standards;

The amendments adopted herein regarding minimum oxygen content may result in the
decreased use of MTBE in the Lake Tahoe Air Basin during October 1999 - January
2000, and such a reduction would lessen the threat of additional groundwater and
drinking water contamination by MTBE;

Eliminating the minimum oxygen requirements in the Lake Tahoe Air Basin in the winter
of 1999-2000 will make it more practical to produce and market MTBE-free gasoline
during that period, and this constitutes an overriding consideration which justifies the
adverse CO emissions impacts identified above, and the limitations in the amendments
substantially mitigate the impacts; there are no other feasible alternatives or mitigation
measures available that would further reduce or avoid such impacts while maintaining the
increase in producer and importer flexibility;

The amendments adopted herein regarding minimum oxygen content are not expected to
have an adverse or beneficial impact on exhanst emissions of HC, NOx or potency-
weilghted toxics because gasoline containing less than 1.8 wt.% oxygen will only be
permitted if it meets the Predictive Model criteria; and

The requirements for the statewide labeling of retail pumps dispensing gasoline
containing MTBE approved herein will not result in any adverse environmental impacts.

NOW, THEREFORE, BE IT RESOLVED that the Board hereby adopts the amendments to
section 2262.5(a), and approves the adoption of new section 2273 in title 13, California Code of
Regulations, as set forth in Attachment A hereto, with the modifications set forth in

Attachment B.

BE IT FURTHER RESOLVED that the Board directs the Executive Officer to incorporate into
the approved new section 2273 the modifications described in Attachment B hereto, with such
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other conforming modifications as may be appropriate, and then to adopt the modified new
section 2273, after making the modified regulatory language available for public comment for a
period of 15 days, provided that the Executive Officer shall consider such written comments
regarding the modified text as may be submitted during this period, shall make modifications as
may be appropriate in light of the comments received, and shall present the regulations to the
Board for further consideration if he determines that this is warranted.

BE IT FURTHER RESOLVED that the Board directs the Executive Officer to take the
appropriate steps necessary for the amendments adopted and approved herein to be filed with the
Office of Administrative Law as expeditiously as possible, with an effective date for the labeling
requirements of 30 days after filing with the Secretary of State or September 1, 1999, whichever
occurs later, and an immediate effective date for revision of the minimum oxygen requirements
for the Lake Tahoe region.

BE IT FURTHER RESOLVED that the Board directs the Executive Officer to submit the
rescission of the remaining winter minimum oxygen requirements in the Lake Tahoe Air Basin

adopted herein to the U.S. EPA as a revision to the California SIP, and to take whatever actions
are necessary to assure prompt approval of the SIP revision by the U.S. EPA.

BE IT FURTHER RESOLVED that the Board directs the Executive Officer to monitor
implementation of the MTBE labeling requirements approved herein, particularly with respect to
how those requirements affect small businesses and independent gasoline marketers, and to
report back to the Board on these matters no later than December 1999.

I hereby certify that the above is a true and correct
copy of Resolution 99-22, as adopted by the Air
Resources Board.

Lt [ty

Pat Hutchené, Clerk of the Board
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State of California
Environmental Protection Agency
AIR RESOURCES BOARD

Notice of Decision and
Response to Significant Environmental Issues

Item: NOTICE OF PUBLIC HEARING TO CONSIDER ADOPTION OF LABELING
REQUIREMENTS FOR RETAIL PUMPS DISPENSING GASOLINE
CONTAINING MTBE

Adopted by: Executive Order 99-067

Dated: September 24, 1999

. Agenda Item No.: 99-5-1

Public Hearing Date: June 24, 1999

Issuing Authority: Air Resources Board (ARB)

Comment:

Response:

The Staff Report identified no significant adverse environmental impacts that
would result from the adoption of labeling requirements for retail gasoline pumps
dispensing gasoline containing MTBE. In comments made during the 15-day
comment period on modifications to the original proposal, Mobil Businesses
Resources Corporation (Mobil) commented that the ARB failed to consider the
potential environmental effects of the proposed labeling requirements (especially
the required label statement “Contains MTBE. The State of California has
determined that the use of this chemical presents a significant risk to the
environment.”) Mobil stated that the express purpose of the regulation is to
encourage consumers to switch from purchasing gasoline with MTBE to other
available types of gasoline, which, for all practical purposes, would be gasoline
containing ethanol. Tt stated that the risk studies on ethanol are proceeding, but no
conclusions have been reached about the potential risks associated with its use.

In Resolution 99-22 approving the labeling regulation, the Board found that the
labeling regulation would not result in any significant adverse environmental
impact. After a supplemental 15-day comment period during which the above
comments were made, the Executive Officer formally adopted the labeling
regulation by issuing Executive Order G-99-067. The Executive Order
incorporated the findings of Resolution 99-22, including the finding that the
labeling regulation will not result in any significant adverse environmental
impacts.



. All the regulation requires is the labeling of gasoline pumps dispensing gasoline
containing MTBE, and notification by gasoline distributors to retail operators
about whether gasoline being delivered contains MTBE. Depending on the
reactions of consumers to the labels in the context of other factors that affect
gasoline purchase decisions, and the potential availability of non-MTBE gasoline,
it is possible that the regulation could indirectly reduce the use of MTBE and
increase the use of MTBE alternatives. However, the possibility that the labeling
requirements will result in a switch from MTBE to ethanol is too speculative for
the ARB to be required to consider in this rulemaking the potential environmental
impacts of an increase in the use of ethanol in California gasoline. We note,
however, that the ARB, the State Water Resources Control Board, and the Office
of Environmental Health and Hazard Assessment are currently conducting an
environmental fate and transport analysis of ethanol. This information will be
considered by the ARB as it develops the Phase 3 Reformulated Gasoline
regulations.

Certified: W J\AA——’* -

W. Thomas J e}ﬁﬁngs
Senior Staff Counsel

Date: o\!"u {-ﬂ‘\
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State of California
Environmental Protection Agency
AIR RESOURCES BOARD

Notice of Decision and
Response to Significant Environmental Issues

Jtem: NOTICE OF PUBLIC HEARING TO CONSIDER AMENDMENTS TO THE
CALIFORNIA REFORMULATED GASOLINE REGULATIONS REGARDING
WINTER OXYGEN REQUIREMENTS IN THE LAKE TAHOE AIR BASIN

Adopted by: Resolution 99-22

Dated: June 24, 1999

Agenda Item No.: 99-5-1

Public Hearing Date: June 24, 1999

Issuing Authority: Air Resources Board (ARB)

Comment:

Response:

The Staff Report contained an analysis of the potential significant environmental
impacts of the proposed amendment of section 2262.5(a), title 13, California Code
of Regulations. This amendment eliminates the wintertime oxygen requirement in
the Lake Tahoe Air Basin prior to October 1, 1999, so that the Tahoe area’s
gasoline will no longer be subject to the requirement during October 1, 1999 -
January 31, 2000 — the last wintertime period during which the oxygenate
requirement was to apply there. As a result of the amendment, refiners may
reduce the amount of oxygen in Tahoe area gasoline in the coming winter. A
reduction in gasoline oxygen content would result in an increase in emissions of
carbon monoxide (CO).

The ARB staff calculated that the removal of oxygen from Tahoe’s gasoline in the
winter of 1999-2000 may increase CO concentrations by no more than 10 percent,
In 1998 the Lake Tahoe Air Basin was designated attainment for the national and
state ambient air quality standards for CO. Even with a worst-case CO increase of
10 percent, the Lake Tahoe air quality would not exceed the applicable state and
federal CO standards.

The proposed amendments may lead to reduced use of MTBE in gasoline. This
change could reduce the potential for MTBE contamination from gasoline leaking
from storage tanks and pipelines.

In Resolution 99-22, the Board adopted the amendments to section 2262.5(a)
rescinding the wintertime oxygen requirement in the Lake Tahoe Air Basin as

1



proposed by staff. The Board approved the adoption of the other element of the
rulemaking proposal — adoption of a new section 2273 imposing MTBE labeling
requirements for gasoline dispensers at retail gasoline outlets — with various
modifications to the original proposal. The Board is making the modified text of
the labeling provisions available for a supplemental 15-day comment period prior
to final action. Since it is necessary for the amendments pertaining to Lake Tahoe
to become effective before October 1, 1999, the Tahoe amendments are being
submitted to the Office of Administrative Law while the rulemaking process is
being completed for the labeling regulation. Thus only the amendments
pertaining to Lake Tahoe are addressed in this Notice of Decision.

In Resolution 99-22, the Board made the following findings:

To the extent that refiners and importers reduce the amount of oxygen in winter
1999-2000 gasoline in the Lake Tahoe Air Basin in response to the wintertime
oxygen amendments adopted herein, CO emissions from motor vehicles operating
on that gasoline will increase as a result of the reduced oxygen content;

The CO emission benefit of oxygenated gasoline compared to gasoline produced
without oxygenates is an approximate 10 percent reduction in CO emissions from
motor vehicles; CO emissions from motor vehicles also decline from four to eight
percent annually as a result of the turnover of the vehicle fleet to new vehicles;

Since 1995, CO emissions in the Lake Tahoe Air Basin have decreased from
106 tons per day to less than 90 tons per day in 1997; maximum 8-hour ambient
concentrations of CO in the Lake Tahoe Air Basin have decreased from 6.3 parts
per million (ppm) in 1995 to 4.3 ppm in 1998 while the applicable federal and
State ambient air standards for CO in the air basin are 9.0 and 6.0 ppm,
respectively;

Rescission of the minimum oxygen requirements in the Lake Tahoe Air Basin in
the winter of 1999-2000 will not interfere with the maintenance of the federal or
State ambient CO standards;

The amendments adopted herein regarding minimum oxygen content may result
in the decreased use of MTBE in the Lake Tahoe Air Basin during October 1999 -
January 2000, and such a reduction would lessen the threat of additional
groundwater and drinking water contamination by MTBE;

Eliminating the minimum oxygen requirements in the Lake Tahoe Air Basin in
the winter of 1999-2000 will make it more practical to produce and market
MTBE-free gasoline during that period, and this constitutes an overriding
consideration which justifies the adverse CO emissions impacts identified above,
and the limitations in the amendments substantially mitigate the impacts; there are
no other feasible alternatives or mitigation measures avatlable that would further

2



Certified:

Date:

reduce or avoid such impacts while maintaining the increase in producer and
importer flexibility; and

The amendments adopted herein regarding minimum oxygen content are not
expected to have an adverse or beneficial impact on exhaust emissions of
hydrocarbons, oxides of nitrogen, or potency-weighted toxics because gasoline
containing less than 1.8 wt.% oxygen will only be permitted if it meets the
Predictive Model criteria.

WA

W. Thomas Jent ings RECEIVED BY
Senior Staff Counsel : Office of the Secretary

1 [ﬁ{ 94 v 1

RESOURCES AGENCY OF CALIFOR ..



