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SETTLEMENT AGREEMENT AND RELEASE

This SETTLEMENT AGREEMENT AND RELEASE (hereinafter "Agreement”) is
entered into between the STATE OF CALIFORNIA AIR RESQURCES BOARD
(hereinafter "ARB™) 1001 I Stregl, Sacramento, Callfornia 85814, and FRONTIER
TRANSPORTATION, INCORFORATED (hereinafier "FRONTIER"), 3577 West
Philadslphia, Chino, CA 8171C.

!
(1)

@)

(3)

(4)

(8)

RECITALS

California Health and Safety Code (H&3C) Section 44011.6 established
the Haavy Duty Vehicle inspaction Program (HDVIP), It authorizes ARB
to inspect on-road heavy-duty vehicles for éxcessive smaka emigsiong
and englne tampearing and fo issya cltations, aceordingly. The program
also reguires the vehicle owner to repair its angihes that exceed the
pregeribod ARB smoke opacity standards, perform a post-repair opacity
test, and submit proof of repairs and any assessed penalties under the
Regulations of the Haavy-Duty Smoke inapection Frogram, Chapter 3.5,

Bectlons 2180-2188, Title 12, California Code of Regulations (CCR),

&S Section 43701 provides that ARB shall adopt regulations that
require owners or operators of heavy-duty diesel moter vehicles to
parform regular ingpections of their vehicles for excess amoke emissions.

Title 13, CCR sections 2160 et say. were adopted under the authority of
HESC sectian 43701 and, with limited exceptions which are not applicable
hete, apply to all heavy-duty tessl powerad vehicles with gross vehicle
welght ratings greater than 8,000 pourds which oparate on the streets or
highways within the State of California,

Title 13, CCR sections 2180 et seq. authorize the Perludic Smoke
[nspection Frogram (PSIP) which requires the awners and operators of
California baged vehicle flests of two or more heavy duty diesel mator
vehitlkes with gross vehicle weight ratings greater than 6,000 pounds
which operate onthe streets or highwaye within the &tate of California to
enndugt annual smoke opadily inspections of thair vehicles that are four
yearz older than the model year of the vehicle's engine.

Title 13, CCR section 2192(a) requires Inter alia that the owner of the
vehicie “[Jest the vehicle for excessive smoke amissione periodically
according to the inspection intervals specified In section 2183(), (b), and
&), "Imjeasure the smoke emissions for each test,..”, “[Mecord the smoke
test opacity levele and other required test Information as specified in
mection 2194..." and “[kleep the records specified in section 2194 for two

yaars after the date of inspection.”
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(@)

(7)

(8)

)

(10)

H&S0C Begtion 43016 states, "Any person wha viokles any provision of
this part, or any order, tule, or regulation of the state bosr adopted
pursuart to this part, and for which violatioh there is not provided in this
part any other specific civil penatty or fine, shall be subject to a clvll
penalty of not to extesd five hundred dallars ($500.00) per vehicle.

The ARE considers testing, measuring, recording, and recordkesning to
be ctifival components in reducing excessive amoks emissions from these
heavy-duty vehicles.

ARB contends FRONTIER failed to test, measure, record, and maintain
records of smoke emisalons from Ite fleet of heavy duty diese! vehicles for
the years of 2008 and 2009 in violation of Tifle 13, CCR Bections 21850 &t
By,

Health ahd Safety Code, Sections 39674 (a) and (b} authorize givil
panaifies for the violation of the programs for the regulation of toxic air
contaminants not to excerd one thousand dellars ($1,000.00) or riot to
excaed ten thousand dolias ($70,000.00) respectively, for each day in
which the violation ooturs.

' FRONTIER is willing fo enter into this Agreament solely for the purpose of

settlement and resolution of this matter with ARB, ARB sccepts this
Agreement in termination of this matter. Acvordingly, the parties agree fo
ragolve this matter completely by means of this Agreement, without the
need for formal itigation, and therefore agree as follows:

TERMS & RELEASE

In cansiderafion of ARB notfi ling a legal action agzinst FRONTIER, for the
violations alleged above, ARB and FRONTIER agree as fallaws:

(1)

Upor: execution of this Agreetent, FRONTIER shall pay & civil penalty of
$16,125.00. Payment shall be made in chack forrn as described halow;

$12,093.75 to the California Air Pallution Control Fund,
$ 4,031.25 to the Peralta Community College District.

Tha full amounts shail be submitted in twe payments as per the following
schedule and all payments shall ba submifted in check farm.
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T DEC 31,2010 - $4,031.25

JTAN 28, 2011 | $12,093.75
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All payments and documerts shall be sent to the attention of

Mr. Sidney Lau, Air Resourcas Engineer
Alr Resources Board, Enforcement Division
9480 Teletar Avenus, SUlfe 4

El Monte, CA 917314

(2) FRONTIER ghall not viclate Health and Safety Code Sections 43701 et

(3)

(4)

sad. and 440118, et seq., Tile 13, CCR, Sections 2180 at senq., 2190 &t
sad., and 2485 of sad, '

FRONTIER shall comply with one of hoth of the following sptiohs to attend
the California Council on Diese! Education and Technology (CCDET) class,
as described on the ARB's webpage at

 htto:/www.arb.ca.gowvfenfhdyip/hdvip.itm. This class is conducted by

various California Community Gollages and instructs attendees on
compliance with the PSIP and the HDVIF,

(a) FRONTIER shall have at least one staff member responsible for
compifance with the P8IP and the HDVIP attend the CCDET class.
Praof of CCDET completion shall be provided 1o ARB within one year
of the date of this Agreethent and shall be maintained in each
applicable employee’s file for the term of his orher emplayment, or as
provided by FRONTIER's rules, regulations, codes, or ordinances,
whichever is longer,

(b} If FRONTIER uses a contracior to parform the annual smoke opacity
tasting retuired under the P3IP, FRONTIER shall obtain proof that
the contractors staif conducting the smoka opacity tests completed
the CCDET coures within the past four years. This proof of CCDET
completion shall be provided to ARB with PSIP records as required by
this Setilement Agreement and shall be maintained with the anhua)
PSIP records,

FRONTIER ehall provide copise of all PSIP compliance recards for 2010
and 2011 fo the ARB by January 31 of the fallowing year. Copies shall be
addressed o the attention of Mr, Sidney Lau, ARB, Enforcemant Dyivigion,
8480 Telstar Avenue, Sute 4, El Monte, CA 91731, The ARB reserves tha
right to visit any FRONTIER fleet locstion at any time i conduct


http://www.arb.ca.go\f/(;lnffhdvlp/hdvlp.htm

‘L2/88/2818 11:52 6263506531 ARB ED PAGE

SETTLEMENT AGREEMENT AN RELEASE
ARB and FRONTIER TRANSFORTATION, INCORPORATED
Page 4 of 6

{5

(@
7)
(8)
(©)

(10)

(10

compllance audits for the HOVIP and PSIP, qr any other applicable AREB
program,

FRONTIER shall complate Low NOx Software Upgrades (reflash) on all
applizable heavy duty dissel engines nperating in California and report to
the ARB within 45 days of this agraemers. »

Each 1874 or newer diess| powered heavy—ciuty commergial vehicle in
FRONTIER's fleet shall comply with the emiesion control label (ECL)
raguirernents set forth in the COR, Title 13, Section 2183(c), within 45 days
of this agreement.

FRONTIER shall ifatruct all employeas who operate diesal fueled
commercial vehicles fo comply with the idling regulations get forth in CCR,
Title 13, Seotion 2488, within 45 days of this Agreement.

This Agreerment shall apply 1o and be binding upon FRONTIER, and its
officers, directors, receivers, trustees, employees, successors and
assignees, subsidiary and parent corporations and upon ARB any any
successor agency that may have responsibility for and jurisdiction over the
subject matter of this Agresment,

This Agreement constitutes the entire agreament and understancling
between AREB and FRONTIER, concerming the subject matter hereof, and
supersedes and replaces all prior negotiations and agreements hetweasn
ARB and FRONTIER, concerming the subject matter hereof.,

No agreement to modify, amend, extend, supersede, terminate, or
discharge this Agreement, or any portion thereof, is valid or enforceable
urless it is in writing and signed by all partles fo this Agreement.

Severakility. Each provision of this 'Agreﬁement is severabls, and in the
gvent that any provision of this Agreement is held to be invalid or
unenforceable, the remainder of this Agreement remalns In full force and
effect.

This Agreement shall be Interprated and enforcad in accordance with the
laws of the State nf Calh‘urma without regard to California’s choige-of-lsw
rules,

Thie Agreement is deemed to have been drafted squally by the Parties; it
will not be interpreted for or against sither party on the ground that said
party drafted it
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(14) Now, therefore, in consideration of the payment by FRONTIER, in the
amount of sixteen thousand one hundred and twenty five dollars
($16,125.00), ARB hereby releases FRONTIER and its principals, officers,
directors, aoents, subsidiaries, predecesscrs, and succassors from any
and all claims that ARB may have based on the facts and allsgations
described In recital paragraphs (8-10) above, The undersigned represent
that they have the authority to enter Into this Agreement.

{15) Senate Bill 1402 {Dution, Chapter 413, stafutes of 2010) requirss the ARB
to provide information on the basia for the penaities it sesks (see Health
and Safety Code asction 39819.7). This information, which ia provided
throughout this settliemsnt agreement, is summarized here.

The manner in which the penalty amount was determined, including a
per unit or per vehicle panalty.

Penaitios must be get at levels sufficient fo discourage violatione, The
penalties in this matter were determined in congideration of all refevant

. clreumstances, including the eight factors specified in Maalth and Safety
(Fode sections 42403 and 43024, '

PSIF Viojations

The per vehicle pensity for the PSIP violations Involved in this case is a
maxirmurm of $500 per vehicle per viotafion, The penalty obtained for the
PSIP violations invalved in this case is $16,125 for 31 vehicles, or $375 per
vehicle per viclation. The penally was discounted based on the fact that
this was a flrst time violation and the violator made unusually difigent efforts
to comply and to cooperste with the investigation.

The provision of law the penally is beiny assessed under and why that
provision is most appropriate for that violation.

The panalty provision being applisd to the PSIP violations is Health and
Safety Code section 43016 bacause FRONTIER fuiled to test, measura,
recard, and mairtain recards of amaoke emiseions from its fieet of heavy
duly dissel vehicles for the years 2008 and 2009 In violation of the PSIP
regulation in Title13, GUR Sections 2190 et seq, for 31 vehicles. Bince the
PSIP regulation was adopted pursuant to authority grantzd in Part 5 of
Pivision 28 of the Health and Safety Code and since there 18 no specific
penalty ar fine provided for PSIP vialations in Part 5, Health and Safety
Cude section 43016 is the applicabls panalty provision.

Is the penalty being assessad under & provision of law that prohibits
the emizsion of pollutivn at a specified level, and, if so a quantification


https://16,125.00
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of excess emissions, if it is practicable to do so,

The pravisions gited above do prohibit emigsions above 2 spasifled opacity
or leve! of gihp-hr, Howavar, ginea the hours of operation of the non-
eompliant units involved and thelr individual emission rate are not known,
is not practicable to quanitify the excess emissions.

{16) FRONTIER acknowledges that ARB has complied with 88 1402 in
nrosecuting and sefiling this case, Spacifically, ARB has considered all
relevant facts, including those listed at MSC seclion 43024, has explainad
the manner in which the panally amount was calculated, has identified the
provision of iaw under which the penalty is being assessed end has
congidersd and determinad that this penally is being assessed under
nrovision of law that prohibite the emission of pollutante at a spegified lavel,

{17) Penaliies were determined baged on the unigue circumstances of this
matter, conskierad together with the need to emove any aconomic benefit
from noncompliance, the goal of deterring future viclations and obtaining
swift compliance, the congideration of past penalties in similar cages, and
the potential costs and risk associsted with litigating these particular
viglations. The penalty was discounted basad on the fact that this was a
first time viclation and the violator made unusually diligent efferts to comply

" and to cooperaie with the investigation. Penaities in futute cases might be
smaller or larger on a per unlivehicle basis,

(18) The penalty was basad on confidential settloment communications

' . between ARB and FRONTIER that ARB does hot ratain in the ordinary
course of bugingss sither, THe penalty is the product of an arms length
nagatiation between ARB and FRONTIER and reflacts ARB's assessment
of the relative atrength of its case againgt FRONTIER, the desire to avoid
the uncertainty, burden and expense of litigation, obtaln swift compliance
with the law and remove any unfair advantage that FRONTIER may have
secured from e actions,

California Air Resources Board Frontier Transpg on,
' Incorpora
By: . LZE ,Q Q W .’M—— Byl
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