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KAMALA D. HARRIS
Attorney General of California
DENISE FERKICH HOFFMAN
Supervising Deputy Attorney General
TERI H. ASHBY
Deputy Attorney General
State Bar No. 114624
1300 1 Street, Suite 125
P.O. Box 944255 ,
Sacramento, CA 94244-2550
Telephone: (916) 327-4254
Fax: (916) 327-2319
E-mail: Teri.Ashby@doj.ca.gov

' Attorneys for People of the State of California ex rel,

The State Air Resources Board

SUPERIOR COURT OF THE STATE OF CALIFORNIA

_WENDY LOWERY; LEIF LOWERY;

NN NN
BRI RS N¥IR B G

COUNTY OF PLACER
PEOPLE OF THE STATE OF Case No. SVC0028389
CALIFORNIA ex rel. THE STATE AIR o
RESOURCES BOARD, . NOTICE OF ENTRY OF JUDGMENT
PURSUANT TO STIPULATION
- Plaintiff, .

\ LS

FORESTHILL MOTOR SPORTS, LLC;

SHANNON SANDBANK; WILLIAM
SANDBANK and DOES 1-20, inclusive,,

Defendants.

TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD: _
Please take notice that on October 27,2011, the Court entered judgment in this matter in the form

attached and incorporated herein by reference. -
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Respectfully Submitted,

1 || Dated: November 1, 2011
2 KAMALA D. HARRIS
Attorney General of California
3 - DENISE FERKICH HOFFMAN
Supervising Deputy Attorney General -
4
5 ot Ub
6
TERI H. ASHBY
7 Deputy Attorney General
Attorneys for People of the State of
8 . California ex rel. The State Air Resources
Board :
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1 | KAMALA g HARRIS " :
Attorney General of California : - 87 BN
2 | DenisE FERKICH HOFFMAN Pmﬁ é%é%%u Gﬁ\ﬂ A
Supervising Deputy Attorney General SUPERIOR COURT OF GM-\F
3 | TeriH. AsHBY
Deputy Attorney General , gt §7 704
4 | State BarNo. 114624 | o
5 ;38%2? ;Ztcmssusl o125 , EXECUTNE OFFICER & Cfmiﬁ
Sacramente, CA 94244-2550 " By ______I.D_U.‘lhé‘-'-mL op
6 §| Telephone: (916) 327-4254
Fax: (916) 327-2319.
7 E-mail: Teri. Ashby@doj.ca.gov
Attorneys for People of the State of California ex rel.
8 || The State Air Resources Board
9 SUPERIOR COQURT OF THE STATE OF CALIFORNIA
10 COUNTY OF PLACER
11 |-
12
_ PEOPLE OF THE STATE OF .Case No. SVC0028389
14 § CALIFORNIA ex rel. THE STATE AIR
RFSOURCES BOARD, [PROPOSED] JUDGMENT PURSUANT
15 i TO STIPULATION -
Plgintiff,
16 Judge: -~ None Ass1gned
W | Civil Trial Conf.: No¥. 18,2011 -
17 - Man. Settlement Conf Nov 4,2011
- _ ' C Trial Date: Deccmber 5, 2011
18 | FORESTHILL MOTOR SPORTS,11C;
~WENDY LOWERY; LEIF LOWERY; — | Action Filed: ~Dacembcnl-,4,»201 0. S
19 | SHANNON SANBBANK; WILLIAM .
SANDBANK and DOES 1-20 inclusive,,
20
: _ Defendants.
21
22
23 - . .
24 Plaintiff, THE PEOPLE OF THE STATE OF CALIFORNIA, ex rel. THE CALIFORNIA
25 | AIR RESOURCES BOARD (pl aintiff), and Defendants Foresthill Motor Sports, LLC, Wendy
26 | Lowery, and Leif Lowery stipulate that.a Judgment in the‘ terms set forth in the attached Judgment
27 | may and should be entered in this matter, The parties have settled on these terms following good
28

faith negotiations and with the desire to avoid forther litigation,
. N
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IT IS 8O STIPULATED.

LEIF Lo.\ffﬁm' N

KAMALA D, HARRIS

Attorney General of California
DENISE FERKICH HOFFMAN
Supervising Deputy Attorney General

1
2 | For Defendant Foresthill Motor Sports, LLC
z Dated: @0‘}/ ‘ @ , 2011
5 .
6 || For Dcfeﬁdant Wendy Lowery
; Dated:'@&fjm 28011
9 ' .
o AFor Defendant Leil Lowery
11 | patea: Orfolpeh A0 2011
12 ' ' :
13 A
APPROVED AS TO FORM
14 '
Dated: __Ock. 2/ , 2011
15
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20 |
21 |
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24
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TERI H. ASHRY
Deputy Attormney General
Attorneys for Plaintiff

" People of the Siate of California ex rel. Air

Resources Board

BiNgGHAM MCcCUTAEN LLP
\,&?

RICK R ROTHMAN

Attorneys for Defendants Foresthill Motor
Sports, LLC, Wendy Lowery and Leif
Lowery :
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JUDGMENT ,

PIainﬁff, THE PEOPLE OF THE STATE OF CALIFORNIA, ex rel. THE CALIF.ORNIA
AIR RESOURCES BCARD (Plaintiff), and Defendants Foresthill Motor Sports, LL.C, Wendy |
Lowery and Leif Lowery, having stipulated to entry of th.is judgment (J.udgmént), and good cause
appearmg for approwﬂ of said stlpulauon

IT IS HEREBY ORDERED that Judgment is awarded in faVQr of Plaintiff as set forth
below. -

1. PERMANENT INJﬂNCTION

Defendants and their agcnts, servants, employees, representauves and each of them are
permanently enj joined from and ordered:

(i) Not to import, deliver, purchase, rent, lease, acquire, or receive a new motor vehicle,
new motor vehicle engine, ormotor vehicle with a new motor vehicle engine for '&se,, regiétratioﬁ,
or resale-in:.(iziﬁ;fdmia unitess such meter vehicle:engine or motor vehicle has-been certified under

an Bxecutive Order of the California Air Resources Board pursuant'to-the Health and Safety

I -Code, Division 26, Part 5, Chapters 1 and 2'(Executive Order).

(i) Not to sell, or offer to sell, to-an ultimate purchaser who is a resident of or doing
business in-California any new motor vehicle, new motor vehicle.engine, or vehicle with a new

motor vehicle engine, which is intended primarily for use or for registration in California and

B BEERERBREG6

which has not been certified under an Executtve Order.

(i) Not to attempt or assist in any.action prohibited under (i) or (i), immiediately above.

The words attempt or assist for purposes of this section shall include (a) representing to any

- person or-business entity, or to any government agency, that any new motor vehicle, new mofor

vehicle engine, or vehicle with a new motor vehicle engine, which has net been .c.ertiﬁed under an
Exegﬁtive Order, 1s so certified, or is legal for use, registration, orresale i;x California, or (b)
prépariﬁg, using, or distributing any writing to any person or business entity, or ta any
government agency stating that any new motor vehicle, new motor vehicle en gine, or vehicle with
a new motor vehicle engine, which has not been certified under an Executive Order, is so

certified, or is legal for use, registration, or resale in California,
3
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No provigion of the injunction shall bar Plaintiffs from secking other judicial remedies
(including penaltics or injunctive relief) as to future violations.

2. PENALTIES a

Defendants, jointly and severally, are subject to a total penalty of One Hundred Fifty-five
Thousand dollars ($155,000) under Health and =Safety.Code section 43154,

(i)  Enforcement of fhe Tudgment as to'the'payment of'One Huadred Forty-five
Thousand dollars ($145,000) of the total penalty amount shall be siaysd (Si;aycd Péﬁaity Amount)
for a period of five years after final payment of Ten Theusand dollars {$10,000) as long as the
follbwihg conditions.are met: a) the Defendants, or-any of them do not wilifully or intentionally

violate the permanent injunction; and (b) the Defendants, or any of them do notviolate the

|| payment conditions for payment-of Ten Thousand dollars (8 1-0;600)-01’ the {otal civil-penalty as
‘set forth below. -

(i)  Defendant shall pay Plaintiff the sum of Ten Thousand dollars (10,000 in
penalty payments in monthly and lump sum payments over & two ycér period as follows:

(2) A first monthly payment of Two Hundred, Ten dollars ($210) shall be mad_e within 10
days-of Plaintiff gi\éing,ng.ﬁce to Defendants of fhe entry of this Judgment, |

() 'Twenty—thiee subsequentpayzn;eﬁts:;of Two Hundred, Ten-dollars ($210) each shall be
.mademonthly -(wi’thin 30 days;_;_)'_:fo'llowing the previous payment. | |

OO C I C S N S XC SR
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(c). At the end of the first year, (twelve (12) months from the-date of entry of this
Judgment), Defenélaﬁts.:shall pay- Plaintiff o unip sum of Two Thousand, Five Hundred dollars
($2,500). - . |
(d) At-the end of the second year, (twenty-four (24) months from the daite of entr’j of this
Judgment), Defendants shall pay Plaintiff a Jump sum of Two Thousand, Four;ﬂundfed Sixty
dollars (32460). : | |

(e) Defendants can make and Plair}tiﬂ‘ shall accapt-_eé,r];y payments-which shall be applied
first to the lump sum payments and then to the monthly payments. |

(i) All.penalty payments shall be made payable to the “California Air Pollution Control

Fund;”v All payments and documents shall be sent to the attention of:
4
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I _ Kerry Albert
' Air Resources Board, Enforcement Division -
2 1001 I Street _ '
Sacramento, California 95814
3 ,
4 (iv.) After payment by Defendants of the sums as called for in (i) above and upon the |
5 | expiration of five years from the date of the last payment without Plaintiff commencing 'actiox‘l as
6 - provi&ed'm 4(B) below for violation of the permanent injunction, the Stayed Ponalty Amount
7 | shall be finally satisfied and be of no further force or effect. '
g I 3.  RETAINEDJURISDICTION
| 9 The Court shall retain jurisdiction pursuant to Code of Civil Procedure section 664.6 to
10 { enforce this settlement and Judgment including but not limited {o determining that any violation
11 { of the payment provisions ef this judgment-has occurred or to dctmnme.puésugnf .to noticed
12 motien"that any alleged violations of the permanent injunction has ;occgrfed, whether the stay on
13 | enforcement of the Stayed Penalty amourit shall be set-aside or lifted.as to Defendants, and |
14 | whether to order the Defendants to pay the entire Judgment of One-Hundred, Fifty-five Thousand
15 || dollars (155,000 within thirty (30} days..fol}mviﬁg the order less credit for any monies already
16 | received pursuant to this Judgment,
17 '4,° ENFORCEMENT
18 . A, Failureto Make Payments |
19 () If Defendants fail to timely make any of the monthly or lump sum payments in Section
20 2.(1'.1‘) in full, then Plaintiff or its counsel shall givenotice by electronic mail and ‘by U.S. mail to
21 | the Defendants.at the following street addresses:
22 Wendy Lowery
E-mail: leif@ftenet.net
23 || POBox 46
' Foresthill, CA 95631
24 |
I And
25
Leif Lowery
26" | B-mail: leif@ficnet.net'
. P.O. Box 46 ;
27 | Foresthill, CA 95631
28
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Defendants shall have ten (10) calendar days from the date of said notice to cure the violation and
make the payment (Cure Period). There will be no further notices required. Defendants shall
provide timely, written notification to Plainfiff whenever Defendants® foregoing contact

information changes. If Defendants fail to provide Plaintiff with such netification, any notice by

I Plaintiff to Defendant at the foregoing address shall constitute sufficient notice.

(i) If Defendants fail 1o pay the full amount within the Cure Périod, then I"Iaintif’f or its
counsel may make an ex parte application, without farther notice, to the Court-seeking to 1ift or
set aside the stay on the Stayed Penalty Amount and to vorder the Defendants to pay the entire
Judgment of One Hundred, Fifty-five Thousand-dellars ($155,000) within thirty (30 days

following the order, less oredit for any monies already received by Plaintiff pursuant to this

Judgment.

(iii) If the Attorney General’s Office files a eivil action to enforce this Judgment,
Defendants, and each-of them, shall pay all costs of investigation and prosecuting the acﬁon,
including expert fees, :reasonablé attomney’s feesland'r.:osts.

B.  Failure to-Comply With Injunction

(i) If Plaintiff believes that;,_-any willful or intenﬁoné} violation of the permanent injunction
has taken place before the Ten Thousand dollars (§10;000) has been paid or within five years-of
payinen;c in full of the Ten Thousand dollars ($10,000), thén Plaintiff orits counsel.shaﬂ meet and

19-

20
21

2
23

24
25
26

97

28

confer with the Defendarits in an attempt to resolve any dispute-without Court infervention.

(i) If Defendants fail to meet and confer-with Plaintiff or its counse] and the willful or
intentional violation of the permanent injunction has taken place before the Ten Theusand dollars
(31 0,0QO) has been paid or within five years of payment in full of the Ten Thousand dollats
($10,000) then Plaintiff may bring a regularly-noticed motion sgekin-g_ to 1ift or set.aside the stay
on the Stayed Penalty Amount andto order ﬁefehdantsto-pay the entire Judgment.of One
Hundrcé, Fifty-five Thousand dollars ($155,000) within ﬂﬁrty.(?;()) days following the order, less
credit for any monies already-receﬁed by Plaintiff pursuant o this J udg'r;:tent.

(iﬁ) If after the meet and confer takes place the Plaintiff believes that a wiltful or

intentional violation of the injunction has not been resolved, Plaintiff may bring a regularly
. 6 - * :
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noticed motion secking to lift or set aside the stay on the Stayed Penalty Amount and to order
Defendants 'to‘ pay the entire Judgment of Oné andred,_ Fifty-five Thousand dollars (3155,.(.?00)
within thirty (30) days following the order, less credit for any monies already received by
Plaintiff pursuant to this Judgment.

(iv) If the Court determines that any willful or intenti.onal violation(s) -of the permanent
injunction has occurred beforethe Ten Thousand dollars (810,000} has been paid or within five
years of paym_ent in full of the Ten Thousand dollars ($10,000), ﬂ}é.Court shall 1ift or set aside the
stay on the Stayed Penalty Amount and order Defendants to pay the cntire Judgment of One
Hundred, Fifty-five Thousand dotlats ($155,000) within thirty (30) days foilowing_the order, less
credit for any monies already received by Plaintiff pursuant to this Judgment. For purposes of the
Stipulated J uc_lgnient, the parties.agree that criteria for determining whother a willful or-intentional
violation has occurred shail include: |

1. ‘whetheér the model vehicle at issne was previously cited by the Air Resources Board;

2. the number of vehicles acquired, rccé_ivcd, imported, offered for sale, or sold;

'3, the-proceduresiaken by Defendants o prevent violations of the perm.a'nent‘ injunction;
| 4. whether Defendants knowingly misrepresented or advertised the vehicles or engines as -
certified or legal for sale in California; |

5. the extent of dissemination or any representation or advertisement that claims or

: RORON N NN e
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implies that the vehicles or engines are certified or legal for sdle in California; |

6. Defendants’ misrepresentations as to otlier matters related tothe vehicles or engines;
and

7. -any oth er factor the court determines relevant in evaluating whether the violation was
willfal or intentional.

(v.) If Plaintiff believes that any willful or ,_iﬁtentional violation of the permanent
injunction has taken place afler five years following péyment in fall of the Ten Thousand dollars
($10,000), t-hen.Plamtiff or its counse] shall meet and confer with the Defendants in an :e_tttcrﬁpt to
resolve any dispute without Court intervention. |

A'(vi.) Il Defendanits fail to meet and confer or if after the meet and confer takes place the
. . 7 . :
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P]aiqﬁff believes that a willful or intentional violation of the injunction 000uﬁhg after five years
following paymént in full of the Ten Thousand dollars ($10,000) has not been resolved, Plaintiff
may bring a regularly noticed motion seeking an order that Defqndants have violated the
permanént injunction and are entitled to 'thé maximum penalties provided by statute for each
violation of the p'ermaneht injunction accerdin g to pr-oéf. For purposeé of the Stipulated |
Judgment, the parties agree that criteria for determining whether a willful or intentional violation
has occurred shall include:

| 1. whefher the model vehicle at issue was previously-cited 5y the Air Resources Board,

2. the number of vehicles acquired, received, imported, offered for sale, orsold;

3. the procedures taken by Defendants to prevent violations of the permanent injunction;
4, whether Defendants knowingly misrepresented or-advertised the vehicles or én_gines. as
certified or legal for sate in California; | -
5. the g‘ixtent of disseﬁaiﬂa‘tivon or any representation or advertisement that claims or
implies that the vehicles or engines-are-ertified or legal for sale in Caﬁi’oﬁﬁa;
6. D@feﬂdants’ znisrqptcselitaﬁoﬁ5=;as to other matters related to thewehicles or engines;
and

7. any other factor the court determines relevant in evaluéting whether the violation was

IR ORI N TR T NG SR N S
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willful er intentional,

C.  Effectof Bankruptey | v

It-is agreed that the penalty described in paragraph 2, above is punitive in nature, rather
than.compensatory. Furthermore, the penalty is intended to deter and punish defendants for |
violations-of state environmental statutes, and this fenalty- is payable to z.md. for-the benefit of Air
Resources Board, a govemmeﬁtalmit. Therefore, it is'-agrced that this peﬁalty imposed-on
Defendants by the Air Resources Board arising from the facts described in-the cofnplaint are
nondischargeable under 11 U.S.C. § 523 (a)(7), which provides an exception from discharge for
any debt to the extent such debt is for a fine, penalty or forfeﬁure payable to and for benefit of

governmental unit, and is not compensation for actual pecuniary loss, other than certain types of
- : : .8
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tax penalties.
D, COMPUTATION OF TIME

Ifthe last day for the performance of any act provided or required by this Judgment falls

“on a weekend or holiday, then that period is extended :?cqithe nextbusiness day. “Holiday” means

all holidays specified in Code of Civil Procedure section 135, and to the extent 'pfovided in Code
of Civil Procedurs section IZb; all days that by terms of section 12b are required to be considered |

as holidays.

IT 1580 ORDERED ADJUDGED ANDP DECREED.

0CT 27 2011

Dated: L2011,

Alan V. Pineschi
By:

Judge of the Superior Court
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DECL‘ARATION OF SERVICE BY US MAIL
Case Name: Air Resources Board v. Foresthill Motor Sports et al.
Placer Superior Court Case Nﬁ. SVC0028389
I declare:

I am employed in the Office of the Attorney General, which is the office of a member of the
California State Bar, at which member’s direction this service is made. I am 18 years of age or
older and not a party to this matter; my business address is 1300 I Street, Suite 125, P.O. Box
944255, Sacramento, CA 94244-255 0

On November 1, 2011, I served the attached NOTICE OF ENTRY OF JUDGMENT
PURSUANT TO STIPULATION by placing a true copy thereof enclosed in a sealed envelope
with postage thereon fully prepaid, in the United States Mail at Sacramento, Cahforma,
addressed as follows: :

Rick R. Rothman, Esq.

Bingham McCutchen - Los Angeles
355 South Grand Avenue, Ste. 4400
Los Angeles, CA 90071-3106

I declare under penalty of perjury under the laws of the State of California the foregoing is true
and correct and that this declaration was executed on November 1,2011, at Sacramento,
California.

Robyn Baldwin 3 %kﬂdmh

Declarant : — Signature
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